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THE HON. PHILIP H. BRANDT
Chapter 15

Hearing Date: November 18, 2005
Hearing Time: 9:30 a.m.

Response Date: November 14, 2005

UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

Inre: NO. 05-30432

IAN GREGORY THOW, APPLICATION FOR RECOGNITION

OF FOREIGN MAIN PROCEEDING
AND MEMORANDUM OF LAW IN
SUPPORT THEREOF

Debtor.

COMES NOW Wolridge Mahon Ltd., the trustee (the "Canadian Trustee") in the
bankruptcy case for lan Gregory Thow ("Thow") filed in Vancouver, British Columbia on
July 21, 2005 (the "Canadian Case") under Canada's Bankruptcy and Insolvency Act
("BIA"), by and through its counsel of record, Lane Powell PC and Bruce W. Leaverton and
Mary Jo Heston, and respectfully moves this Court for entry of an order pursuant to 11
U.S.C. § 1517 recognizing the foreign proceeding, staying all actions and deadlines in this
case, ordering the turnover of property of the Debtor located in the United States, and
directing the Debtor to otherwise cooperate with Canadian Trustee, including, but not limited
to responding to all discovery requests from the Canadian Trustee. Recognition of the
Canadian Case is appropriate because there is a Canadian bankruptcy pending. The
Bankruptcy Code dictates that this Court recognize and cooperate with the Canadian
proceeding. This application is filed to supplement and complement the pending motion to

dismiss or suspend the pending bankruptcy. Since the filing of that motion, Chapter 15 has
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become effective. That section of the revised Bankruptcy Code promotes cooperation in
cross-border bankruptcies and authorizes the recognition and primacy of foreign proceedings.
In this case, there is both a pending foreign proceeding and a pending case (where there are
apparently no assets) in the United States. Chapter 15 anticipates such an occurrence. See
11 U.S.C. § 1529(1).

This motion is supported by the files and records herein, the accompanying
Declarations of Shelley C. Fitzpatrick, Michael Cheevers (previously filed with the Court)
and Grant Courtney and the exhibits attached thereto. Along with the Petition, the Canadian
Trustee submits the documents required under 11 U.S.C. § 1515(b).

I. STATEMENT OF FACTS

A. Introduction,

Thow, an investment counselor from Victoria, B.C., is accused by former clients of
defrauding them of millions of dollars to facilitate his lavish lifestyle, and is simultaneously a
voluntary bankrupt in both Canada and the United States. The Canadian Case, commenced
on July 21, 2005, began in response to actions by British Columbia's Securities Commission
which froze his assets (including assets in the possession of third parties) and dozens of
lawsuits by former investors/clients. Despite the Canadian bankruptcy and the vesting of all
property in the Trustee, Thow removed assets from his home and placed them in storage,
secreting them from the Trustee and his creditors. Finally, in a desperate attempt to avoid his
responsibilities under his own Proposal to creditors, Thow literally made a midnight run to
the United States, crossing the border at 1:00 a.m. on September 8, 2005, The day after he
filed a Chapter 7 bankruptcy petition in Seattle.

B. Canadian Case.

In early July, 2005, Thow, an investment advisor doing business in Victoria, British
Columbia with a company known as Berkshire Investment Group, faced multiple court and

administrative proceedings initiated by the British Columbia Securities Commission.
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Pursuant to those proceedings, in early July 2005 the Commission issued no less than six
orders to freeze Thow's assets. Cheevers Decl. {2, Exs. A-B. A registration was made by
the Commission against various real property interests of Thow on July 6, 2005, including
Thow's main asset, his personal residence in Saanich, British Columbia (the "House"). These
orders prevented any further dealings or transactions by the Debtor or any third party with
those properties. Cheevers Decl. § 2.

Simultaneously, Thow faced dozens of lawsuits filed in Canada by investors asserting
claims against him. For example, the Goodwin family filed a lawsuit in the Supreme Court
of British Columbia, Action No. S053369. On July 13, 2005, the Goodwin Family obtained
a Mareva Injunction' against Thow which prevented Thow from dealing with his assets.
Cheevers Decl. § 3, Ex. C. This was registered against the House on July 7, 2005.

On July, 20, 2005, the Goodwin Family filed an Application for Bankruptcy Order
against Thow in the Victoria Registry.> Cheevers Decl. 95. In response to the Bankruptcy
Application, on July 21, 2005, Thow filed a Notice of Intention to make a Proposal under the
BIA.® Under the terms of the BIA, Wolrige Mahon Limited was appointed trustee. Cheevers
Decl. §6. The filing of a Notice of Intention resulted in a stay of the proceedings against
Thow and his assets.

Thow qualified for relief under the Act as an "insolvent person” residing, carrying on
business or having property in Canada, and having creditors in excess of $1,000. Cheevers
Decl. 78, see BIA §2(1). At the time of the filing of the Notice of Intention, Thow's
Canadian counsel advised the Canadian Trustee that: (a) the claims against Thow totaled
approximately $28 million (Cnd); (b) there were approximately 30 outstanding lawsuits

against Thow and his related companies; (c)the House had an estimated value of

'The Canadian equivalent of a temporary restraining order.
An action akin to an involuntary petition.
3This essentially converted the case to a voluntary proceeding.
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approximately $8 million (Cnd) with an approximately $3 million (Cnd) first mortgage and
miscellaneous construction liens against it; (d) Thow had not paid the insurance on the House
and it was uninsured; (¢) Thow had no current income and his available cash has been frozen
by the Mareva Injunction; (f) many of Thow's assets were held in companies in which he was
either the sole shareholder or a significant shareholder, the companies owned a number of
valuable aircraft, boats, cars and other assets, the companies also had substantial liabilities
and secured creditors; (g) a number of the companies' secured creditors had taken or were
about to take action to realize on their security; (h) Thow's personal financial records were
with an accountant who has been unpaid and the records could not be brought current
without further work being done by that accountant; and (i) the House was either under a
foreclosure proceeding or would shortly be under foreclosure. Cheevers Decl. 9.

On July 28, 2005, the British Columbia Court appointed the Canadian Trustee as the
Interim Receiver of Thow's assets and as Receiver of the assets of the various companies in
which Thow held 100% interests (the "Receivership Order"). Cheevers Decl. § 14. The
Receivership Order* allowed the Canadian Trustee to (a) investigate of the affairs of Thow to
provide a timely report to his creditors before creditors considered any proposal from Thow
in his voluntary bankruptcy; (b) monitor the sale of assets by secured creditors to maximize
the equity available to the unsecured creditors; and (c) obtain funding to perform the
necessary work to locate, protect and preserve Thow's assets and those of his companies for
the benefit of his creditors. Cheevers Decl. §12.

The Canadian Trustee's investigation of Thow's financial affairs revealed that: Thow

holds a 100 percent interest in multiple Canadian companies including 657594 BC Ltd.,

“The appointment of an Interim Receiver of Thow was allowed under the BIA to
protect the debtor's estate or the creditors' interests until the proposal proceedings are
completed. The appointment of the Receiver of the companies was also made under British
Columbia's Law and Equity Act where the court has the jurisdiction to appoint a receiver
where it is just and equitable.
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which owned one aircraft worth approximately US$14 million; 679071 BC Ltd., which
owned a US$4 million aircraft; 1047145 Alberta Ltd., which owns a Bell Helicopte:r;5 Thow
Financial Planning Corp. which owns 50 percent of the shares of 639662 BC Ltd. (639662
BC Ltd. is the general partner of a limited partnership that owns an aircraft); 611276 BC
Ltd., which owned a US$700,000 boat; M600 Ltd., which is the registered owner of 120-21
Erie Street, Victoria, BC; and 0705671 BC Ltd., which is the registered owner of 1-21 Erie
Street, Victoria, BC. Cheevers Decl. 9 10.°

On August 18, 2005, the Canadian Trustee secured an Order authorizing the Canadian
Trustee to file Bankruptcy Petitions against the various companies in which Thow has an
interest (referred to above). Applications for Bankruptcy Orders were filed in the British
Columbia Supreme Court (In Bankruptcy) (Victoria Registry) on August 19, 2005, Cheevers
Decl. 99 16-17. To date, no further action has been taken in those proceedings. These filings
establish a "date of an initial bankruptcy event" under the BIA if the Canadian Trustee wants
to pursue fraudulent transactions that may have taken place relating to those companies. Id.

On August 22, 2005, Thow voluntarily filed a Proposal (i.e. a plan) in the Canadian
Bankruptcy. Cheevers Decl. § 18. The Proposal to his creditors provided: (a) that all assets
of Thow, except specified exceptions, vested in the Trustee, (b) that during the term of the
Proposal, Thow would provide the Canadian Trustee with all reasonable assistance in
realizing [i.e., liquidating] the vested assets; (c) that Thow would cause a third party to pay
$5 million (Cnd) to the Canadian Trustee for the benefit of the creditors; (d) that the Trustee
would augment the realization available to the creditors by pursuing certain avoidance

actions under the BIA; and (e) that, as a condition of the Proposal, the creditors would agree

The two aircraft and the helicopter have been seized by a secured creditor, GE
Capital.

SThow is also the sole shareholder of 699109 BC Ltd., AYG Investments Inc. and
Vancouver Island Jet Inc. These three companies are thought to have no assets, but their
books and records may be relevant to the investigation of Thow's affairs. Cheevers Decl.

q11.
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to the Proposal and forego any rights to assert that their provable claims survived
performance under the Proposal. Id.

The Canadian Trustee sent notice of a meeting of creditors to consider the Proposal
on Monday, September 12, 2005 in Victoria, British Columbia to all of Thow's creditors.
The Canadian Trustee sent all creditors documentation to submit proofs of claim. This
would facilitate voting on the Proposal and establish creditor's rights to receive distribution.
Cheevers Decl.  20.

After the filing of the Proposal, the Canadian Trustee tried to arrange a meeting with
Thow to conduct an inventory of the House. Eventually, Thow having failed to respond to
the Canadian Trustee's requests, on August 29, 2005, the Canadian Trustee obtained an order
from the B.C. Court allowing forced access to the House. On August 30, 2005, a
representative of the Canadian Trustee went to the House. Thow was not present at that time,
Cheevers Decl. 99 21-23.

C. Fleecing to the United States.

Just days after submitting the Proposal, on the morning of September 8, 2005, Thow,
even before his creditors could consider the Proposal, turned his back on the creditors and
fled Canada. Thow crossed into the United States at approximately 1:00 a.m. that the
morning of September 8, 2005. The Royal Canadian Mounted Police wanted to detain Thow
at the border, but could not. When he executed his midnight run, Thow was driving a blue
Ford F350, license plate number 7720H0.” Cheevers Decl. 4§ 24-25.

After learning that Thow had fled the country, the Canadian Trustee again conducted
an inventory of the House to determine if any assets were missing. Cheevers Decl. §26. The

Canadian Trustee concluded that several assets were missing. Id.

"This vehicle is owned by 657594 B.C. Ltd., a company in which Thow has an
interest and is encumbered by Ford Credit Canada Limited.
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That same afternoon, Mr. Bill Pettinger, a real estate agent assisting with the
inspection of two condominiums located Erie Street in Victoria, contacted the Canadian
Trustee.® Mr. Pettinger told the Canadian Trustee that three flat panel televisions had been
removed from the penthouse suite in the condominium located on Erie Street in Victoria,
B.C. Mr. Pettinger estimated that the televisions appeared to have been removed between
September 2 and September 8, 2005. Cheevers Decl. §27.

Given his flight from Canada and the missing property, on September 12, 2005, the
Canadian Trustee applied in the Canadian Case for a warrant for the arrest of Thow and an
order that Thow immediately deliver to the Canadian Trustee all of Thow's property which
had been removed from the premises. The B.C. Court issued those Orders the same day.
Cheevers Decl. 19 28-30.

On September 19, 2005, the Canadian Trustee learned from Brian Sloat of Saanich
Peninsula Movers that he had helped Thow move assets into storage "a couple of months
ago." Mr. Sloat told the Canadian Trustee that he had also assisted Thow in moving these
assets across the Border on September 8, 2005. Cheevers Decl. § 31.

On September 12, 2005, the creditors' meeting was convened. Thow did not attend
either in person or by counsel. The creditors voted against the Proposal. Pursuant to the BIA
Thow was immediately deemed to have made an assignment in bankruptcy under s. 57 of the
BIA. Cheevers Decl. 9§ 32.

D. Minimal Contacts for U.S. Filing.

Thow filed Chapter 7 proceedings under the U.S. Bankruptcy Code in Seattle,
Washington on September 7, 2005. Cheevers Decl. §34. A review of the Schedules and
Statements of Financial Affairs filed by Thow in this case show tenuous connections to the

United States. Schedule A lists three pieces of real property, all located in Canada. The

These condominiums are owned by M600 Limited and 705671 B.C. Ltd., two
companies in which Thow has an interest.
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debtor has no real estate interests in the United States and 100% of his real estate interests are
located in Canada. Schedule B shows limited personal property in the United States with
only "personal clothing" in the United States, apparently in a rented apartment in Seattle.
The debtor lists no executory contracts. One piece of personal property listed in Schedule B
does not even belong to the debtor. The "stuffed eagle" is claimed by Dylan Goodwin, a
former friend of the debtor. Cheevers Decl. § 35-36.

All of the debtor's secured creditors are located in Canada. Those claims total
$4,821,747. Of the 107 unsecured creditors listed in Schedule F, 105, or over 98% of the
debtor's unsecured creditors are located in Canada. Of the creditors listed as being located in
the United States, one appears to be a personal guaranty on a debt owed by one of the
Canadian companies in which the debtor has an interest, specifically a debt on a Cessna
aircraft. The other is a cell phone bill owed to Verizon. Since the debtor did not enter the
United States until after the filing of the petition in this case, this debt, although owed to a
U.S. based company, was incurred in Canada. See Debtor's Schedules and Statements of
Financial Affairs.

E. Substantial Investment in the Canadian Case.

As noted, the Canadian Case has been pending since late July. The Canadian Trustee
has expended a substantial amount of time and energy in the Canadian Case. The Trustee
has already spent 790 hours on this case and incurred fees of $142,000 (Cnd). In addition,
Canadian counsel has incurred fees of $85,000 (Cnd) plus disbursements and taxes.
Cheevers Decl. §37; Fitzpatrick Decl. §10. Further, with the filing of bankruptcies in
Canada against both Thow and his companies, the Canadian Trustee has established a
"cut-off" date for avoidance action significantly earlier than any similar date for this case.

II. LEGAL ARGUMENT

The petition to recognize the foreign proceeding under Chapter 15 should be granted.

Chapter 15 (the successor to former 11 U.S.C. § 304) of the Bankruptcy Code authorizes a
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"foreign representative" appointed in a "foreign proceeding” to seek recognition of that
foreign proceeding by filing a petition in the United States Bankruptcy Court. See 11 U.S.C.
§ 1501 et seq. See also In re Koreag Controle et Revision S.A., 961 F.2d 341, 348 (2d Cir.),

cert. denied, 506 U.S. 865 (1992); In re Rubin, 160 B.R. 269, 274 (Bankr. S.D.N.Y, 1993)
(interpreting former 11 U.S.C. § 304). The Bankruptcy Code defines a "foreign proceeding"
as "a collective judicial or administrative proceeding in a foreign country, under a law
relating to insolvency or adjustment of debt in which proceeding the assets and affairs of the
debtor are subject to control or supervision by a foreign court, for the purposes of
reorganization or liquidation." 11 U.S.C. § 101(23). Further, a "foreign representative" is
defined as a "person ... authorized in a trustee, administrator, or foreign proceeding to
administer the reorganization or the liquidation of the debtor's assets or affairs or to act as a
representative of such foreign proceeding.” See 11 U.S.C. § 101(24).

Wolrige Mahon Ltd. is the Trustee in the Canadian Case. On July 20, 2005, Bradley
Donald Goodwin, a creditor residing in Canada, filed an application for bankruptcy order
against Thow in the Victoria Registry. On July 21, 2005, Thow filed a notice of intention to
make a proposal under the BIA. Shortly thereafter, Wolrige Mahon Ltd. was appointed as
Trustee under the proceedings. The Trustee applied for the appointment as an interim
receiver, with the powers to investigate the affairs of Thow so as to provide a timely report to
creditors before considering Thow's proposal to monitor the sales of assets by secured
creditors to maximize the equity available to the unsecured creditors, and to obtain funding to
perform the necessary work to locate, protect and preserve Thow's assets and those of his
companies for the benefit of his creditors.

On August 22, 2005, Thow filed a proposal. A meeting of creditors to consider the
proposal was scheduled for Monday, September 12, 2005 in Victoria, British Columbia. The
Trustee provided notice of the meeting to all creditors along with the proposal and

documentation to ensure the proofs of claim forms. On September 12, 2005, the creditors
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