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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inve:

MuscleTech Research and Development [nc.;

HC Formulations Ltd.;

CELL Formulations Lid.:

NITRO Formulations Lid.;

MESQ Formulations Ltd.;

ACE Formulations Lid.;

MISC Formulations Ltd.; In Cases Under

GENERAL Formulations Ltd.; Chapter 15 of the

ACE US Trademark Ltd.; Bankruptcy Code

MT Canadian Supplement Trademark Lid.;

MT Foreign Supplement Trademark Lid.; Case No. 06-

HC Trademark Holdings Ltd.;

HC US Trademark Ltd.;

1619005 Ontano Ltd. (fk/'a NEW HC US
Trademark Ltd.);

HC Canadian Trademaurk Ltd.; and

HC Foreign Trademark Ltd.,

Foreign Applicants in Foreign Proceedings.

DECLARATION OF FOREIGN REPRESENTATIVE AS REQUIRED BY 11 U.S.C. § 1515
IN SUPPORT OF PETITIONS PURSUANT TO 11 U.S.C. §§ 105(a), 1504, 1507, 1515, 1517,
1519, 1520 AND 1521, COMMENCING CHAPTER 15 CASES AND SEEKING ENTRY
OF AN ORDER RECOGNIZING FOREIGN MAIN PROCEEDINGS AND GRANTING
OTHER FURTHER RELIEF AND ADDMTIONAL ASSISTANCE

I, Peter Farkas, a Vice President and duly authorized agent of RSM Richter Inc., pursuant to 28 U.S.C,
§ 1746, do hereby declare under penalty of perjury as follows:

1. I am aver the age of 18 and, if called upon, could testify as o the facts set forth
in this declaration, except [or those portions specified as being otherwise.

2 RSM Richter Inc. ("Richter”) is the duly appointed monitor (the "Monitor") and
foreign representative of MuscleTech Research and Development Inc. ("MDI") and certain of its

subsidiaries (together with MDI, the "Foreign Applicants™) by order (the "Initial CCAA Order") of the
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Ontario Superior Court of Justice (Commercial List) (the "Canadian Court"} to act on the Foreign
Applicants’ behalf in furtherance of their proceedings (the "Canadian Proceedings") under Canada's
Companies' Creditars Arrangement Act, RS.C. 1985, c¢. C-36, as amended (the "CCAA"), as
commenced by the Foreign Applicants on January 18, 2006,

3. Pursuant to 11 U.S.C. § 1515(b), a truc and correet copy of the Initial CCAA
Order commencing the Canadian Proceedings and appointing the Monitor as foreign representative of
the Foreign Applicants is annexed to this Declaration as Exhibit A.

4. Pursuant to 11 U.S.C. § 1515(c), to the best of my information and belief, the
Canadian Proceedings are the only "foreign proceedings™ with respect to the Foreign Applicants within
the meaning of 11 UL.5.C. § 101(23).

5. To the best of my information and belief, the Canadian Proceedings are "foreign
proceedings™ and “foreign main proceedings” as those terms are defined in 11 U.S.C. §§ 101(23) and
1502(4), respectively, as the registered offices and the places of business of each of the Foreign
Applicants are located in Canada, which is the Forcign Applicants’ center of main interests within the
meaning of 11 U.S8.C. § 1516(c).

6. Pursuant to the Initial CCAA Order, as Monitor and foreign representative of the
Foreign Applicants, Richter has been authorized and directed by the Canadian Court to: {a) commence
chapter 15 cases for the Foreign Applicants, (b} seek injunctive rclief consistent with that granted under
the Initial CCAA Order to enjoin temporarily further prosecution or commencement of product liability
litigation in the United States based on allegations relating primarily to the use of products containing
ephedra or prohormones against the Foreign Applicants and other third persons as set forth in the
petitions commencing the Foreign Applicants' chapter 15 cases, and any of their respective assets in the
Uniled States, while the Foreign Applicants and other parties in interest pursue a potential plobal,

equitable resolution of the Foreign Applicants' liabilities and a plan vnder the CCAA, (c) seek



recognition and enforcement in the United States of the Initial CCAA Order and other orders of the
Canadian Court in respect of the Canadian Proceedings, and (d) seek such additional assistance as the
Monitor may request from time to time to facilitate the Cuanadian Proceedings and the orderly
administration of the Foreign Applicants’ affairs.

7. I declare under penalty of perjury under the laws of the United States of America

that the foregoing is true and correct.

/s/ Peter Farkas

Peter Farkas on behalf of RSM
Richter Inc., as Foreign
Representative of the Foreign
Applicants appointed by the
Ontario Superior Court of Justice
{Commercia! List)

Exccuted this January 18, 2006
in Taronto, Canada
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Court File No, 06-CL-6241

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
THE HONOURABLE } WEDNESDAY, THE 18"
}
MR. JUSTICE FARLEY ) DAY OF JANUARY, 2006

IN THE MATTER OF THE COMPANIES CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, ¢, {-36, AS AMENDED

AND IN THE MATTER OF MUSCLETECH RESEARCH AND DEVELOPMENT INC.
TOuy AND THOSE ENTITIES LISTED ON SCHEDULE “A"” HERETO

ATION UNDER THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.8.C. 1985, c. C-36, AS AMENDED

INITIAL ORDER

THIS APPLICATION made by MuscleTech Research and Development Inc.
and those entities listed on Schedule “A™ hereto (collectively, the “Applicants™) for an Order
substantially in the form attached at Tab 5 of the Application Record herein was heard this day at
393 University Avenue, Toronto, Ontario.

ON READING the Notice of Application, the Affidavit of Barry Kadoch swomn
Janvary 13, 2006 and the exhibits thereto (the “Affidavit™), the Report of RSM Richter Inc.
(*Richter™) dated January 13, 2008, the consent of Richler to act as menitor (the “Moniter™) of
the Applicants as contemplated hereundet, all filed, and on hearing submissions of respective
counsel for: (i) the Applicants; (ii) the Monitor; {iii} Paul Timothy Gardiner (“Gardiner™); and
(iv) Iovate Health Sciences Group Inc. and each of those entities listed on Schedule “B” hereto
{collectively, the “Iovate Companies™), and on being advised that none of the other persons who

might be interested in these proccedings was served with the Notice of Application or the
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Application Record herein, and on being satisfied that circumstances exist that make the granting
of this Order appropriate.

Service

1. THIS COURT ORDERS that the time for service and filing of the Notice of
Application and Application Record herein be and it is hereby abridged so that the application
may be heard today and that further service on any interested party is hereby dispensed with.

Application of the CCAA

2. THIS COURT ORDERS AND DECLARES that the Applicants are debtor companies
to which the Companies’ Creditors Arrangement Act, R.8.C. 1985, c. C-36, as amended (the
“CCAA"} applies.

Plan of Arrangement

3. THIS COURT ORDERS that, in order to facilitate the orderly réstrucmring of their
business and affairs (the “Restructuring™), the Applicants may pursue any and all vestructuring
strategies, including negotiating the settlement or other resclution of the Proﬂuct Liability
Litigation (as defined below).

4, THIS COURT ORDERS that, in connection with the Restructuring, the Applicants shall
have the exclusive authority to prepare and file, and are hereby authorized and permitted to
prepare and file, with this Court and to submit to their creditors one or more plans of
compromise or arrangement under the CCAA (a “Plan™) between, inter alia, the Applicants and
one or more classes of their creditors as the Applicants or any of them may deem appropriate on
or before the expiry of the Stay Period {as defined below) or such later time or times as may be
allowed by this Court.

5. THIS COURT ORDERS that the Monitor or the Applicants may apply to this Court for
an Order or Orders establishing a claims process for the purposes of calling for claims, voting on
a Plan and specifying the materials necessary to summon and convene meetings between the
Applicants and their respective class or classes of creditors under a Plan to consider and approve

a Plan.



Stay of Proceedin

6. THIS COURT ORDERS that, effective from 12:00 a.m. on the date hereof up to and
until 11:59 p.m. on Friday, February 17, 2006, or such later date or dates that may be provided
for in further Orders of this Court (the “Stay Period™) and except as otherwise provided in this

" Order:

(a)

Stay _of Proceedings: no person (which term, in this Order, includes, without
limitation, an individual, corporation, firm, partnership, agent, government,
governmental authority, regulatory or administrative body, trade union or any
other entity) shall commence, exercise or continue any suit, action, private
seizure, collection, proceeding, enforcement process, realization, judicial or extra-
judicial proceeding, right, remedy or other proceeding of any kind in Canada, the
United States of America or elsewhere (2 “Proceeding™), including, without
limitation, the Product Liability Litigation (as defined below), apainst or in
respect of the Applicants, or any of them, or their respective directors, officers, or
employees or in respect of any present or future rights, property, assets or
undertaking of the Applicants, whether real or personal, wherever located, and
whether held in whole or in part, directly or indirectly, as principal ¢r nominee,
beneficially or otherwise (coliectively, the “Property™), including, without
limitation, any or all intellectual property of the Applicants, or any of them, and
any and all Proceedings previously commenced apainst or in respect of the
Applicants or their respective Property are hereby stayed, restmined and
suspended. Without limiting the forepoing, the right of any person {including,
without limitation, any authority with jurisdiction Lo levy taxes) to commence or
continue Proceedings in respect of any encumbrance, tax, lien, security interest,
charge, mortgage, guarantee, attornment of rents, hypothecation, pledge or other
security or proprietary interest held in relation to, or any trust attaching to or
deemed to attach to or comprise any of the Property (collectively,
“Encumbrances” and each an “Encumbrance’), is hereby stayed, restrained,

and suspended. “Product Liability Litigation™ means all Proceedings in the



(b)

(c)
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United States of America in which the Applicants, Gardiner, the Paul Gardiner
Family Trust {the “Trust"), the Iovate Companies and/or the officers and
directors of the Applicants and/or the Iovate Companies have been named as
defencants in connection with the past or present business or Property of the
Applicants, including the research, marketing, manufacture, distribution and sale
of products containing any one or more of the following ingredients: ephedra or

prohormones;

Extra-Judicial Proceedings: without limiting the foregoing, all persons are hereby
restrained from exercising any extra-judicial remedy against the Applicants, or

any of them:

Exercise of Rights: the nght of any person to assert, enforce or exercise any
Rights (as defined below), where such Rights arise out of, relate to or are
triggered by: (i) the occurrence of any breach, default, event of default, non-
fulfillment or non-performance by any of the Applicants of or relating to any
covenani, representation, warranty, agreement or obligation of such Applicant,
whether under any Apreement (as defined below) or otherwise; (ii) the fnsolvcncy
of any of the Applicants; (iii) the making or terms of this Order; (iv) the
commencement of these proceedings; or (v) .any admission, allegation or evidence
contained in these proceedings (collectively, a “Default™), is hereby stayed,
restrained, and suspended. “Rights"” mean any rights, options or remedies
available to any person against or in respect of any of the Applicants or any of the

Property, including, without limitation, any rights:

(i) to make any demand, to send any nolice, to crystallize any security
interest, to exercise any pre-emptive first right, interfere with the
Applicants’ quiet possessien of any Property, or otherwise deal with any
Propetty;

(itfy under subsection 224(1.2) of the Income Tax Act (Canada) or its

- provincial equivalents; or



(d)

(i)
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of dilution, buy-out, divestiture, repudiation, rescission, revendication,
resiliztion, set-off {other than to the extent pertnitted to do so pursuant to
the provisions of the CCAA), pre-emptive right of purchase, option to
purchase on defsult, seizure, forced sale, distress, foreclosure,
acceleration, termination, suspension, modification, cancellation,
possession, repossession, stoppage in transit of any goods supplied by or

shipped to any of the Applicants, non-renewal or non-extension,

whether arising under or in respect of any arrangement, agreement, contracy, right,

permit, license or lease {whether of real or personal property), oral or written, to

which the Applicants, or any of them, are a party or in which the Applicants, or

any of them, have an interest (an “Agreement”), but excluding, for greater

certainty, any eligible financial contract within the meaning of the CCAA, or

otherwise;

Non-Interference with Agreements: 1o person party to any Agreements with ot in

favour of the Applicants, or any of them, or forming part of or in respect of any of

the Property, shall, without ieave of this Court first being obtained:

(i}

(i}

accelerate, discontinue, suspend, withdraw, dishonour, fail to renew or
extend on reasonable 1erms, amend, modify, cut-off, interfere with, deny
access to or use of, cancel or ferminate (collective, “Chanpge”) any
Agreement with, in favour of or held by the Applicants, or any of them, or
forming part of or in respect of any of the Property, as a result of a
Default, and all persons having Agreements with, in favour of or held by
the Applicants, or any of them, shall continue to perform and observe the
terms and conditions contained in such Agreements (including, without
limitation, the payment of all sums to be paid in respect of goods or

services provided or to be provided by the Applicants);

Change any licences, royalty arrangements, permits or approvals or rights
relating to uses of product or brand names issued or granted to the

Applicants, or any of them, whether under any license apreements or
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otherwise or in connection with any of the Property and from pursuing any

rights or remedies arising thereunder;

(iii) Change any such Agreements or pursuing any Rights thereunder or in

respect thereof without the prior writien consent of the Applicants, or any

of them, and concurrence of the Monitor or leave of this Court; or

(iv)  Change any utility or required services (including telephone, at existing
telephone numbers, facsimile or other communications services at the
present numbers used by the Applicants, or any of them, in respect of any
of the Property), the furnishing of oil, gas, water, heat or electricity, the
supply of equipment, computer software, hardware support and electronic,

internet, electronic mail and other data services,

so long as the Applicants pay the normal prices or charges (other than security or

other deposits (whether by way of cash, letter of credit or grarantee or otherwise),

- stand-by fees or similar items which the Applicants shall have no obligation to

pay or grant) for such goods and services received after the date of this Order as
the same become due and payable in accordance with present payment practices,
or as may be hereafter agreed by the Applicants from time to time; and provided
further that nothing herein shall prohibit any person from requiring immediate
paymenl for goods, services, use of leased or licensed property or other valuable

consideration provided after the date hereof; and

Directors and Offfcers: na Proceedings may be commenced or continued agajnsf
any of the former, present or future directors or officers of the Applicants, or any
of them, including the Product Liability Litigation, with respect to any claim
against such directors or officers that arose before the date of this Order and that
relates to any obligations of any of the Applicants in which the directors or
officers are liable or alleged under any law to be liable in their capacity as
directors or officers for the payment or performance of such obligations, until the
expiry of the Stay Period. Any existing directors’ and officers’ liability insurance

that expires during the Stay Period, to the exteni such insurance applies to the
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directors and officers of the Applicants and provided that the Applicants pay or
cause to be paid the premiums at the current rates required under such policies of
insurance, shall be deemed to be extended by a period of time equivalent to the
duration of the Stay Period unless the applicable insurer obtains leave of this

Court not to renew such directors’ and officers’ liability insurance.

7. THIS COURT ORDERS that ndthfmg herein shall exempt the Applicants from
compliance with applicable statutory or regulatory provisions relating to health, safety or the

environment.

8 THIS COURT ORDERS that the term of any Right, obligation, time period or
limitation period relating to the Applicants, or any of them, or any of the Property that expires or
terminates with the passage of time (other than the term of a lease) is extended by a period
equivalent to the duration of the Stay Period; for greater certainty, if the Applicants, or any of
them, become bankrupt or a receiver is appointed in respect of the Applicants within the meaning
of subsection 243(2)} of the Bankruptcy and Insolvency Ac;f, R.5.C. 1985, c. B-3, as amended (the
“BIA™), the Stay Period shall not be counted in determining the 30-day period referred to in
Section 81.1 or the 15-day period referred to in Section 81.2 of the BIA, provided that this
paragraph shall not be construed to extend the term of any lease that expires during the pendency
of such stay of proceedings.

9. THIS COURT ORDERS that, notwithstanding anything contained in this Qrder, no
person shall be under any obligation after the making of this Order 1o advance or re-advance any
monies or otherwise extend any credit to the Applicants, or any of them (including honour for
payment any cheque or other order for payment if there are insufficient cleared funds in the

applicable account),

10.  THIS COURT ORDERS that from 12:01 a.m. (Toronto time} on the date of this Order,
- to the time of granting this Order, any act or acticn taken or notice given by creditors or other
persons and their agents in furtherance of their rights to commence or continue realization or to
take or enforce any step or remedy against the Applicants, or any of them, including the
application of funds in reduction of any debt, set-off or consolidation or combination of accounts

{other than to the extent permifted by law), will be deemed not to have been taken or given, as
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the case may be, subject to the right of such persons to apply to this Court in respect of such step,

act, action or notice given.

11. THIS COURT ORDERS that nothing in this Order shall prevent any secured creditor
from filing financing statements or financing change statements under applicable legislation, nor
prevent any secured creditor from renewing any existing registrations. Subject only to the
foregoing, no Encumbrances shall be registered against the Applicants, or any of them, or any of
the Property during the Stay Period without the prior written consent of the Monitor or leave of
this Court. '

12, THIS COURT ORDERS that the Applicants shall be entitled to exercise any rights of
set-off and claim any allowances or benefits that they are entitled to claim against amounts
payable by the Applicants to any person including, without limitation, amounts payable to any

creditor.

13. THIS CDURT ORDERS that, notwithstanding anything herein, the provisions of this
Order do not stay the exercise of any of the remedies referred te in Section 11.1(2) or 11.1(3} of
the CCAA with respect to “eligible financial contracts™ as defined in Section 11.1(1) of the
CCAA.

14. THIS COURT ORDERS that the provisions of paragraphs & to 13 of this Order apply
mutatis mutendi in accordance with their terms to stay any and all Proccedings or to restrain any
matter provided therein that may be commenced or taken against any person who is or may be
direclly or indirectly obligated for any obligations of the Applicants, or any of them (otherwise
than under any letter of credit in respect of any such obligations) or ctherwise obligated as a
result of, or in connection with, the past or present business and Property of the Applicants,
including, without limitation, the persons listed in Schedule “C" hereto (the “Non-Applicant
Defendants™),

Preservation of Property

15. THIS COURTIORDERS that, subject lo the terms of this Order, the Applicants shall
remain in possession and control of their Property and shall act in a manner consistent with the

preservation of the Property.
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" 16. THIS COURT ORDERS thal, subject to the terms of this Order, the Applicants shall be
entitled, but not required, (o make the following payments: '

(a)

(b)

()

(d)

{e)

(0

the Applicants may pay all expenses reasonably necessary for the preservation of
the Property, including, without limitation, paymenis on account of insurance,
maintenance and security;

the Applicants may continue to retain, engage and pay their current agents,
accountants, financial advisors, -auditer, officers, lawyers, consultants and other
professionals, and may retain, engage and pay other persons in Canada or the
United States of America they consider reasonably necessary or desirable for the
preservation of the Property or otherwise in cannection with this proceeding and
the Restructuring (including, without limitation, the resolution of the Product
Liability Litigation);

the Applicants may continue on and after the date hereof to buy and sell goods
and services, and allocate, collect and pay costs, from and to each of their
affiliates (as that term is defined in the Business Corporations Act, R.S.0. 1990,
c. B.16);

the Applicants may pay when due the fees and disbursements of the Monitor,
including the fees and disbursements, on a solicitor and his own client basis, of

any counsel retained by the Monitor;

the Applicants may pay premiums on existing insurance (including any existing
directors and officers’ liability insurance or renewals of such liability insurance,

provided that any renewals are approved by the Mcnitor or the Court);

the Applicants may pay the reasonable fees and disbursements of the directors of
the Applicanis paid in accordance with the practice in cffect on the date of this

Order and as approved by the Monitor or this Court;
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make payments from time to time in respect of the costs, expenses and
disbursements contemplated in the cash flow projections forming part of the
Affidavit;, and

the Applicants may make any other payments specifically permitted by this Order,

17. THIS COURT ORDERS that, duning the Stay Period, all persons with control over any

locations and premises where any of the Applicants’ Property is located shall provide the

Applicants and the Monitor with unfettered access to such locations and premises during normal

business hours or other agreed-upon times.

18. THIS COURT ORDERS that, during the Stay Period, except as otherwise provided in
this Order or further Order of this Court, the Applicants shall;

@

(b)

(c)

{d})

make no payments, whether of principal, interest, accounts payable or otherwise,
on account of, or with respect to any amounts owing, as at the date of this Order,
by the Applicants, or any of them, to any of their creditors (or any interest
accruing on any such amounts on or afier the date of this Order) or owing
pursuant to any guarantee by the Applicants, or any of them, of payment of any

such amount;

make no payments, whether of rent or otherwise owing by the Applicants, or any
of them, on account of or with respect 1o any amounts owing, as of the date of this
Order (and no payments of any rent or other amounts payable on or after the date
of this Order) pursuant to any Agreement in effect on the date of this Order that
creates or purports to create a security interest in personal property of the

Applicants, or any of them, that secures payment or performance of an obligation;

grant no Encumbrances upon or in respect of any of their present or future

Property; and

make no payments 1o any of their directors or officers except for amounts payable
cn or after the date of this Order in the ordinary course at the rate or in the same

amount as was in effect prior to the date of this Order,
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Permitted Restructuring

19. THIS COURT ORDERS that, in order to permit the Applicants to proceed in an orderly
manner in connection with the Restructuring, the Applicants, or any of them, shall have the right

to:

(a) ferminate or rcpudiate Agreements, except for any credit agreements, notes,
guarantees or security agreemenis, as an Applicant deems necessary or
appropriate and to make provision for any consequences thereof in a Plan;

(b)  take such other steps for the purpose of conserving cash, limiting expenses or
iﬁcreasing and preserving the value of any of the Property as the Applicants deem
NeCEssary or appropriate;

(c)  settle claims of any customer or supplier that are in dispute, with the approval of
the Moniter; and

(d) pursue, with the assistance of the Monitor, the Restructuring, including, subject to
Court approval, the settlement or other resolution of the Produet Liability
Litigation. '

Monitor

20. THIS COURT ORDERS that Richter is appointed as an officer of this Court to monitor
the Property and affairs of the Applicants, with all of the powers and obligations set out in the
CCAA and the additional powers and obligations set out in this Order,

21.  THIS COURT ORDERS that the Applicants and their shareholders, officers, directors,
employees, agents and representatives shall cooperate fully with the Monitor in the exercise of
its powers and discharge of its obligations, including providing the Monitor with such access to

the Applicants’ books, records, Property and premises as the Monitor requires.
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(b
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@

{e)

®

(®)

()

®
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THIS COURT ORDERS that the Monitor shall:

assist the Applicants in developing, negotiating and implementing a Plan or
otherwise assisting and facilitating the Restructuring, iuc]ﬁding, without
limitation, participating as the Applicants consider appropriate in discussions and
nepotiations with creditors, claimants, or others and assisting and facilitating the

settlement or other resolution of the Product Liability Litigation;
assist the Applicants in developing a claims process;

advise and assist the Applicants with and chair any meetings of creditors to

consider a Plan;

assist the Applicants in their preparation and dissemination of financial
statements, cash flow projections and other information that may be used in these

proceedings;

assist the Applicants, to the extent required by the Applicants, in any shutdewn,
disposal, distribution, sale or other disposition of any of the Property that has been
approved by the Monitor and is permitted by this or any other Order;

inquire into and report to creditors of the Applicants on the financial condition

and prospects of the Applicants;

report to this Court as the Monitor considers appropriate or this Court directs, in
respect of the Restructuring, a Plan, the Property, the wvalidity or priority of
security granted by the Applicants, the settlement or other resolution of the
Product Liability Litigation, or any other matter deemed by the Monitor to be

relevant to this proceeding;

menitor all receipts and disbursements of the Applicants on such basis as the

Monitor considers appropriate;

have full access to the books and records of the Applicants as may be necessary

for the completion of its duties under this Order;



-13-

()] be at liberty to give such consents and approvals as are contemplated by this
Order or any further Order of this Court and, in doing s0, the Monitor may give or
withhold such consents and approvals in its reasonable discretion having regard
to, among other things, the preservation of the Property and the facilitation of the
Restructuring (including, without limitation, the resolution of the Preduct
Liability Litigation);

(k)  act as the representative of the Applicants in foreign bankruptcy, insolvency, civil

or other Proceedings, including in respect of the Product Liability Litigation; and

(O perform such other duties as are required by this Order or any further Order of
this Court,

23.  THIS COURT AUTHORIZES AND DIRECTS the Monitor to apply to the United
States Bankruptcy Court for the Southern District of New York (the “U.S, Bankroptcy
Court”) for an Order (the “U.S. Order™):

{a)  recognizing these CCAA proceedings and giving full force and effect to this
Order in the United States of America;

{b)  recognizing the Monitor as a “foreign representative” under the U.S. Bankruptcy
Code; and

(c}  without limiting the foregoing, recognizing the within stay of proceedings and, to
the extent necessary, granting a stay of proceedings of the Product Liability
Litigation as against the Applicants and the Non-Applicant Defendants pending
the termination of this proceeding.

24. THIS COURT ORDERS that the Monitor may engage legal counsel and other agents
and advisors in Canada or the United States of America it considers necessary to advise and

assist it in the exercise of its powers and discharge of its obligations hereunder.

25. THIS COURT ORDERS that the Monitor is autharized bul not obligated to provide all
interested parties with the Moniter's report or assessment of any proposed Restructuring or Plan,
as applicable. The Monitor is autharized, to the extent requested by the Applicants, to complete
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valuation and liquidation analyses of any of the Praperty to support its report or assessment of
the Restructuring or a Plan, The Monitor shall incur no liability as a result of any repert or
assessment that it may provide pursuant to this Order.

26.  THIS COURT ORDERS that, to the extent practicable, the Monitor may provide zny
creditor or claimant with any information about the Applicants that the creditor or claimant
reasonably requests in writing, provided that the Monitor may only provide information that the
Applicants advise is confidential with the consent of the Applicants or pursuant to further Order
of this Court. The Monitor shall have no liability for information provided pursuant to this

paragraph.

27. THIS COURT ORDERS that the Monitor is not empowered to take and shall not take
Possession (as defined below) of any Property, or control or manage the affairs of the Applicants
and that it shall not be considered to be an owner or in possession, control or management of any
Property or affairs of the Applicants for any purpose, including, without limitation, any
legislation enacted for the protection of the environment, health or safety or any cther statute,

regulation or Tule of law or equity.

28, THIS COURT ORDERS that the appointment of the Monitor shall not constitute the
Monitor an employer, successor employer, related employer or payor for anmy purpose

whatsocver including, without limitation, with respect to pensions or employee benefits.

29,  THIS COURT ORDERS that nothing in this Order shall vest in the Monitor the care,
ownership, control, charpe, occupation, possession or management (separately and collectively,
“Possession™), or require or obligate the Monitor to occupy, or to take Possession of any
Property or any source of contaminant which may be environmentally contaminated or contain a
dangerous or designated substance or be or contain a pollutant or contaminant or cause or
coniribute to a spill, discharge, release or deposit of a substance in respect of which obligations
of any sort may be tmposed under any legislation enacted for the protection or conservation of
the indoor or outdoor envircnment including, without limitation, the Canadian Environmental
Protection Act, the Transportation of Dangerous Goods Act, the Environmental Protection Act
(Ontario), the Emergency Plans Act (1983) (Ontario), the Ontario Water Resources Act, the
Occupational Health and Safety Act (Ontario) or the regulations thergunder, or under any other
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federal or provincial legislation, or rule of law or equity in any jurisdiction affecting the indoor
or outdoor environment or the transporiation of dangerous goods (collectively, “Environmental
Laws"). For greater certainty, the Monitor shall not be deemed as a result of this Order to be in
Possession within the meaning of any Environmental Laws of any Property or source of

contaminant.

30. THIS COURT ORDERS that, in addition to the rights and protections afforded to the
Monitor under the CCAA, elsewhere in this Order, or as an officer of the Court, the Monitor
shall incur ne liability or obligation as a result of its appointment or the fulfillment of its duties in
the carrying out of the provisions of this Order including, without limitation, actions taken by the
Monitor in its capacity as foreign representative, except for gross ncgligence or wilful
misconduct on its part, and no action or other proceeding shall be commenced against the
Monitor as a result of, or relating in any way to its appointment as Monitor or, if applicable, as a
foreign representative, respectively, the fulfillment of its duties as Monitor or foreign
representative or carrying out of any of the Orders of this Court, except with leave of this Court
and upon further Order securing, as security for costs, the solicitor and his own client costs of the
Monitor in connection with any such acticn or proceeding. The appointment of the Monitor shall
not disqualify it from being appointed interim receiver, receiver and manager or trustee in
bankruptey in respect of the Applicants or any of their Property, should it consent to such
appointment,

31, THIS COURT ORDERS that the Monitor shall, within ten (10) business days after the
date of the entry of this Order, send a notice of this proceeding to the known creditors of the
Applicants, or their counsel, and 1o those claimants, or their counsel, named as plaintiffs in the
Product Liability Litigation at their addresses as they appear on the Applicants’ records advising
that such creditors and claimants may obtain a copy of this Order on the intemet at a website to
be established and maintained by the Monitor and that, if any creditor or claimant is unable to
obtain it by that means, such creditor or claimant may request a copy from the Monitor and the
Monitor shall so provide it. Such notice shall constitute sufficient compliance with the

applicable requirements of subsection 115} of the CCAA,
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32. THIS COURT ORDERS that, if required by any of the Applicants, the Applicants may
pay to the Monitor the funds necessary for payment of goods or services supplied or to be
supplied to the Applicants after the date of this Order, and the Monitor shall have the right and
authority to make reasonable asrangements (including without limitation, trust or escrow
arrangements) for the payment of suppliers in exchange for the delivery of goods or services
supplied to the Applicants and, for greater certainty, the Monitor shall not be liable for any
obligations or liabilities for the supply of anjr such goods or services, provided that of any funds
placed into trust or escrow arrangements shall be subject to the Charges created in this Order,
which Charges shall be discharged only with respect to the amounts of funds actually paid by the

Monitor for goods or services supplied.

33, THIS COURT ORDERS that the Monitor may apply to this Court for advice and

directions in connection with the discharge or variation of its powers and duties under this QOrder,

Debtor-in-Possession Financing

34. THIS COURT ORDERS that the Applicants are hereby authorized and empowered to
enter into a DIP Term Sheet with Iovate Health Sciences Inc. (the “DIP Lender") substantially
in the form attached at Tab 2C of the Application Record (the “DIP Term Sheet”) to fund the
Restructuring and to pay such other amounts as permitted by the terms of the Orders to be
rendered by this Court, the DIP Term Sheet and the definitive documents conlemplated thereby
(the “DIP Credit Facility™).

35. THIS COURT ORDERS that the Applicants shall pay when due and demanded by the
DIP Lender all principal and interest, and fees and expenses owing (the “DIP Credit Facility
Expenses™) under the DIP Credit Facility.

36. THIS COURT ORDERS that the DIP Lender is hereby granied a fixed and floating
charge, lien and security interest in and against the Property (the “DIP Chalrge”) as security for
the repayment of all amounts owing by any of the Applicants urder the DIP Credit Facility,
including principal, interest and the DIP Credit Facility Expenses, and the performance of all
obligations of any of the Applicants under the DIP Credit Facility.
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37. THIS COURT ORDERS that cach of the Applicants is hereby authorized and directed
to execute any and atl security documents and guarantees in favour of the DIP Lender as required
by the DIP Lender in respect of the DIP Credit Facility or by this Order and any and all ancillary
documents in connection therewith and any steps that may have been taken to allow such

execution are hereby ratified.

Fees and Disbursements of the Monitor and Legal Advisors of the Applicants

38. THIS COURT ORDERS that the Applicants shall pay, as part of the costs of this
proceeding, the reasonable fees and disbursements of the Moenitor {on the basis of a chertered
accountant and their own client) whether in its capacity as Monitor or a foreign representative of
the Applicants (including reasonable fees and disbursements of its Jegal counsel (on a solicitor
and his own client full indemnity basis)) and the reasonable fees and disbursements of the
Applicants’ legal counsel {on a solicitor and his own client full indemnity basis} with respect 1o
the Applicants, this proceeding, any related proceedings in other jurisdictions, the Product
Lx;ability Litigation, a Plan and the Restructuring, whether such fees and disbursements were

incurred before, on or after the making of this Order {collectively, the “Fees™).

39. THIS COURT ORDERS thal the Applicants inay pay to the Monitor, legal counsel to
the Monitor and legal counsel to the Applicants, such retainers as may be agreed to by the
Applicants to be held by such parties as security for payment of the Fees.

40. THIS COURT ORDERS that the Monitor, the Monitor's legal counsel and the
Applicant’s legal counsel may render accounts on a weekly or bi-weekly basis, and the

Applicants shall pay such accounts promptly when rendered,

Administration Charges Against Property

41. THIS COURT ORDERS that the Monitor, the Monitor's legal counsel and the
Applicants” legal counsel are hereby pranted a fixed and floating charge, lien and security
interest in and against the Property in the maximum aggregate amount of $1,500,000 (the

“Administration Charge") as security for the payment of the Fees.
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Charges Against Property

42. THIS COURT ORDERS that the Applicants shali execute such documents and take
such other actions as are necessary or appropriate to give effect to the Administration Charge and
the DIP Charge (collectively, the *Charges” and individually, a *Charge™).

43.  THIS COURT ORDERS that each Charpe shall attach to the Property, except that the
Charge shall not attach to any contract to the exient that such attachment would constitute a
breach of its terms or permit a party to terminate such agreement. If the Charge does not attach
to any of the Property in accordance with this paragraph, the Applicants shall hold its interests in
such contract or any proceeds therefrom in trust for the charges of the Charges and shal] assign
such interests io such chargees or their assignces upon obtaining the required consent or upon
further Order of the Court,

44.  THIS COURT ORDERS that: (i) the Administration Charge has priority over all
Encumbrances of any kind or nature in or against any of the Property (including the Existing
Secured Indebtedness), subject to Encumbrances arising by operation of, and given prionity by,
any applicable statute; and (ii) the DIP Charge has priority over all Encumbrances of any kind or
nature in or against any of the Property, subject to Encumbrances arising by operation of, and
given priority by, any applicable statute, and excluding the Existing Secured Indebiedness, which
shall have priority ahead of the DIP Charge. “Existing Secured Indebtedmess” means all
Encumbrances granted by the Applicants or any of them in favour of any of the Applicants’
affiliates, including, without limitation, in respect of the promissory note dated June 28, 2004
from Muscletech Research and Development Inc. in favour of Gardiner in the amount of
$26,160,947, as partialiy assigned to each of lovate T. & P. Inc. and Iovate HC 2005 Trademark
Lid,, toéelher with guarantees, security agreements and ancillary documents and agreements

granted by the Applicants in connection with such promissory note.

45.  THIS COURT ORDERS that, except as otherwise expressly provided for herein, the
Applicanis shall pot grant any Encumbrance upon or in respect of any of their Property that ranks
in priority to, or pari passu with, any of the Charges unless the Applicants obtain the approval of
the Court.
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46, THIS COURT ORDERS that none of the Charges, the obligations of the Applicants
pursuant to the Charges, or any of the documents delivered pursuant thereto, shall be illegal,
invalid or non-binding obligations of the Applicants or otherwise be rendered unenforceable
against the Applicants or any of their Property, not shall they be void or voidable by creditors or
shareholders of the Applicants, a trustee in bankruptcy of the Applicants or any other person, by

reason of:

(a)  the pendency of these proceedings and the declarations of insolvency made

herein;

(b)  the pendency of any applications for a bankruptcy Order hereafter issued pursuant
to the BIA in respect of the Applicants and any bankruptcy Order issued purseant

to such applications; and
(c) the provisions of any federal or provincial law.,
47. THIS COURT ORDERS that the Charges have relative priority as follows:
{a) first, the Administration Charge; and

{b) second, the DIP Charge (but, for greater certainty, such DIP Charge is subsequent
in pricrity to the Existing Secured Indebtedness),

provided that, notwithstanding anything berein, the Charges shall not have priority over the
interests and Encumbrances of the Canadian Imperial Bank of Commerce (“CIBC”) in that
Property consisting of cash equivalents in the amount of $5,700,000 held by CIBC as security in
respect of an itrevocable letter of credit in favour of Zurich Insurance Company and/or Zurich

American Insurance Company,

48, THIS COURT ORDERS that if the persons entitled to the Administration Charge have
claims that in the aggrepate exceed the authorized amount of such Charge, they shall share in the
benefit of such Charge on & pro rata basis but in any event subject 1o the applicable aggregate

maximumn authorized amount.
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49, THIS COURT ORDERS that none of the beneficianies of the Charges shall be required
to file, register, record or perfect the Charges, notice thereof or any financing statement with
respect thereto and that each of the Charges shall be valid and enforceable for all purposes
against all existing and fulure Property for all purposes, with priority over any right, title or
interest filed, registered, recorded or perfected subsequent to the Charges coming into existence,
despite any failure to file, register, record or perfect the Charges, notice thereof, or any financing
statement with respect thereto. Despite anything in this Order, the beneficiaries of the Charges
may take such sieps as they deem necessary or appropriate to register, record or perfect the
Charges, notice thereof or any financing statement with respect thereto, if they deem it advisable
to do so.

50. THIS COURT ORDERS that the creation of the Charges and any payments made by
the Applicants, and any agreements, instruments or other documents delivered pursuent to this
Order, do not constitute fraudulent preferences, frandulent conveyances, oppressive conduct,

settlements or other challengeable or reviewable transactions under any applicable law.

31, THIS COURT ORDERS that none of the Charges, shall be, or be deemed to be, invalid
or ineffective by reason of any negative covenants, prohibitions or other similar provisions with
respect to incurring debt or other obligations or the creation of any Encumbrance contained in
any agreement to which the Applicants, or any of them, are a party and, despite any provision fo

the contrary in such agreements:

{a)  none of the Charges, nor the execution, delivery, petfection or regisiration of any
agreements, instruments ot other documents delivered pursuant thereto shall
create or be deemed to constitute a breach by the Applicants, or any of them, of

any agreement to which the Applicants, or any of them, are a party; and

(b} 1o person shall have any liability to any other person whatsoever as a result of
' any breach of any agreement caused by or resulting from the Charges or the
exccution, delivery or registration of any agreements, instruments or other

documents delivered pursuant thereto,







